
Alternative Dispute Resolution, 
Legislation and Regulation 

æǸʌǸɶ Ãẏ¶ǍȺȺǸʳ ṾAlternative Dispute Resolution, Legislation and Regulation Ṿ15th October 2021 ṾSlide 1

An overview



Presentation content

ÅHistoric context 
Å Is resolution through court always appropriate?
ÅAlternative Dispute Resolution (ADR)
ÅADR Schemes and principles
ÅMediation
ÅArbitration and the New York Convention
ÅAdjudication
ÅConclusion

æǸʌǸɶ Ãẏ¶ǍȺȺǸʳ ṾAlternative Dispute Resolution, Legislation and Regulation Ṿ15th October 2021 ṾSlide 2



Historic context

Å It is part of the human make -up to disagree, the 
opposition viewpoint has value, but sometimes 
disagreements will escalate into disputes.

Å Historically disputes were resolved locally where 
the earliest code of law is Ur -Nammu c.2370 BC.  
More recently Celtic and Brehon law from c.600 
BC, laws of equity in England from 1066 onwards.  

Å From 1500 onwards there has been a trend to 
seek to codify law, being fully refined under 
¸ǍɳɐȺǸɐɅṣ  gǸɶɃǍɅ ¬Ǎʭ ẎȡȒ ȡʌ ȡɾɅẏʌ ɾɳǸǪȡȒȡǪǍȺȺʳ 
ɳǸɶɃȡʌʌǸǱ ʌțǸɅ ȡʌ ȡɾ ȒɐɶǩȡǱǱǸɅẏ Ṿhighly ordered.

Å As states have become established the central 
rule of law through a single state court system 
has become legitimised and ubiquitous.  States 
have a significant interest in this system to 
support societal stability and control.

ñArguing with 

somebody is never 

pleasant, but 

sometimes it is 

useful and 

necessary to do 

so.ò

Lemony Snicket, pen name
of Daniel Handler, novelist
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Is resolution through court always appropriate?

Å Most disputes are limited to two parties, should it 
always be necessary to submit private disputes to 
public scrutiny Ṿis this equitable?

Å uɾ ʌțǸ ẎɐɅǸ ɾȡʽǸ Ȓȡʌɾ ǍȺȺẏ ɳɶɐǪǸɾɾ ɐȒ ɾʌǍʌǸ Ǫɐʔɶʌɾ 
applicable to all types of dispute?

Å The needs of parties seeking dispute resolution 
will usually be: - Expedience

- Certainty
- Finality
- Efficiency

Å Can a court system ever succeed in consistently 
meeting these needs for every type of dispute?

Å Should the parties have a degree of autonomy on 
how their dispute is resolved?

Å Is there an alternative?

ñControversial

disputes are a part 

of democratic 

culture.ò

Angela Merkel,
German politician
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Alternative Dispute Resolution (ADR)

Negotiation Mediation

Court 
Settlement 
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Finder

Expert 
Determination
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Alternative Dispute Resolution Spectrum

Å A range of available processes.

Å Informal to formal proceedings.

Å Choice to accommodate breadth 
of simple to complex disputes.

Å Choice of process according to 
cost and expediency.

Å Allows party autonomy to decide 
on how to resolve the dispute.

Å Privacy of proceedings.

Å ÿțǸ ẎȒɐɶʔɃ ǪǍɅ Ȓȡʌ ʌțǸ Ȓʔɾɾẏṣ

Å Capacity to resolve cross 
jurisdictional disputes.

Med/Arb
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1. The term Alternative Dispute Resolution (ADR) is generally credited to Professor Frank Sander who in 1976, at the Pound 
>ɐɅȒǸɶǸɅǪǸ ȡɅ ʌțǸ ĆñṞ ǪɐȡɅǸǱ ʌțǸ ʌǸɶɃ Ẏ!ȺʌǸɶɅǍʌȡʬǸ EȡɾɳʔʌǸ éǸɾɐȺʔʌȡɐɅẏ ṵ!EéṶ ʌɐ ǍǪǪɐʔɅʌ Ȓɐɶ ʌțǸ ʔɾǸ ɐȒ ẎǍȺʌǸɶɅǍʌȡʬǸ ʭǍʳɾ ɐȒ 
ɶǸɾɐȺʬȡɅȓ ǱȡɾɳʔʌǸɾ ɐʔʌɾȡǱǸ ʌțǸ Ǫɐʔɶʌɾṣẏ

1 



Alternative Dispute Resolution (ADR)

Å The importance of ADR was re -affirmed in 
2007 in the Lisbon Treaty at Article 65.2(g), 
where the European Parliament and Council 
shall adopt measures aimed at ensuring the 
development of ADR.

Å ADR offers a solution to the problem of 
access to justice due to three factors: the 
volume of disputes brought before the courts 
is increasing, the proceedings are becoming 
more lengthy and the costs are increasing.

Å There are types of disputes that are suitable 
for ADR, family law disputes, appropriate 
employment law disputes, property disputes, 
boundary disputes, probate disputes, 
medical negligence disputes and 
commercial and consumer disputes.

ñAccess to justice is not 

just about accessing 

institutions but also having 

the means to improve 

everyday justice, the justice 

of peopleôs social, civic and 

economic relations.  This 

means giving people choice 

and providing the 

appropriate forum for each 

dispute.ò 

Department of the Attorney General, 
Australia, 2009.
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ADR Schemes

Å The European Commission has encouraged 
member states to establish ADR Schemes for 
the resolution of customer disputes.

Å There are a number of ADR Schemes in Ireland 
for the resolution of customer disputes:

- Financial Services Ombudsman.
- Pensions Ombudsman.
- Residential Tenancies Board
- Advertising Standards Authority of Ireland.
- Irish Travel Agents Association.
- Society of Irish Motor Industry.
- National Roads Authority/National Farmers 

Association

Å The Government recognises the importance of 
ADR as a means of resolving consumer disputes 
on the basis of being more efficient, flexible and 
cost effective.
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ADR Scheme principles

Å The European Commission Recommendation 98/257/EC sets out the 
seven principles for ADR Schemes to follow:

- Independence of the dispute settlement body to ensure the impartiality of its 
actions; 

- Transparency of the scheme to ensure that the consumer has all the necessary 
information about the procedure and that the results obtained can be objectively 
assessed; 

- Adversarial procedure to ensure that the consumer has the possibility to present 
all their views and are informed about the arguments of the other party; 

- Effectiveness of the procedure to ensure that the consumer will benefit from the 
advantages of an alternative dispute settlement;

- Legality to guarantee that the decision taken by the dispute settlement body 
does not deprive the consumer of the protection afforded by the relevant 
consumer protection legislation; 

- Liberty to ensure that the decision taken may be binding on the consumer only if 
they are informed of its binding nature in advance and specifically accept this 
after the dispute in question has arisen; and 

- Representation to ensure that the consumer has the possibility to be 
represented in the procedure by a third party if they wish.
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Mediation

Å The Mediation Act came into force on 1 January 
2018 to promote increased recourse to mediation 
as a process for dispute resolution.

Å Places the obligation to consider mediation on a 
statutory footing.

Å Requires litigants to confirm to the Courts that 
they have considered mediation.

Å Recognises that the mediation process has the 
potential to achieve better outcomes and can 
alleviate the strain on the Court system.

Å The ẏFinancial Services and Pensions 
ÃɃǩʔǱɾɃǍɅ !Ǫʌ ᷊᷾᷉ḃậand ʌțǸ ẎCentral Bank and 
Financial Services Authority of Ireland 
Ẑ!ɃǸɅǱɃǸɅʌẑ !Ǫʌ ᷊᷾᷉ḃậpromote mediation as a 
prompt and effective way of resolving financial 
services disputes.
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Mediation

Å The Act obliges solicitors to advise clients engaged 
in litigation to consider mediation as a means of 
resolving their dispute.

Å ñɐȺȡǪȡʌɐɶɾ ǍɶǸ ɐǩȺȡȓǸǱ ʌɐ ẎɾʭǸǍɶẏ Ǎ ɾʌǍʌʔʌɐɶʳ 
declaration confirming advice of mediation.

Å The process belongs to the parties, it is for the 
parties to advance proposals for settlement.

Å The mediator can advance proposals only if the 
parties give explicit permission to do so.

Å The Act provides that all records and 
communications of the mediation process are 
confidential and will not be disclosed in Court. 

Å The Act seeks to provide greater structure and 
clarity to an already well established process of 
dispute resolution.

1 

1. Similar provisions already exist in family law legislation, Section 5 of the Judicial Separation and Family Law Reform Act 19 89
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Cross -border Mediation enforcement

Å The EU Mediation Directive No.2008/52/EC allows 
for the enforcement of cross border mediated 
settlement agreements through the national courts 
of EU Member States.

Å The Directive has prompted significant legislative 
changes in several Member States.

Å The Commission recognises that there are  
difficulties with the functioning of many national 
mediation systems in practice, attributed principally 
ʌɐ ʌțǸ ȺǍǪȶ ɐȒ ẎɃǸǱȡǍʌȡɐɅ ǪʔȺʌʔɶǸẏṣ

Å Beyond the EU enforcement is significantly more 
difficult to the point of being essentially unavailable.

Å The Singapore Convention of 7 August 2019 has 
sought to address international enforcement, but 
only six state signatories to date.
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Arbitration

Å Arbitration is an ancient and well established 
method of resolving disputes, that benefits from:

- An arbitrator chosen according to expertise.
- Parties being able to agree on the arbitrator.
- Parties can control the proceedings.
- Certain Court proceedings can be avoided. 
- Legal representation is not necessary.
- There is privacy of proceedings.
- There is confidentiality of the award.

Å However, there are disadvantages:

- The parties bear the cost of the arbitrator. 
- Limited powers to deal with recalcitrant parties.
- Difficulty in disputes with more than two parties.

Å Is the privacy of an arbitral award advantageous in 
terms of the public interest?
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Arbitration clauses

Å Arbitration clauses are incorporated 
within the terms and conditions of 
many contracts.

Å Arbitration clauses are common in 
both consumer contracts and 
commercial contracts. 

Å Where an arbitration clause is 
included or even implied within a 
contract, the Courts will recognise 
and uphold the clause as the agreed 
process by which a dispute is to be 
resolved.

Å A defectively worded dispute 
resolution clause can give rise to 
significant difficulties to parties in 
resolving their disputes.

14. DISPUTES

If you have a complaint in relation to the purchase of a vehicle, you are

entitled to:

a) Refer this complaint to the SIMI investigation and Complaint service

for investigation and mediation.

b) Subject to the provision of these Conditions any dispute or difference 

of any kind whatsoever that arises or occurs between you and the

Dealer in relation to anything or any matter arising under, out of or in

connection with this contract shall either be referred to arbitration under 

the Arbitration Rules of the Chartered Institute of Arbitrators (Irish

branch) or

c) If the total amount in dispute and claimed is less than 1,270 euro (or any 

subsequently amended limit), the dispute may be referred to the Small 

Claims Court.

Disputes and Arbitration

If a dispute or difference arising out of or in connection with this Agreement, 

including any question regarding its existence, validity or termination, is not 

resolved within thirty (30) days after the service of a Dispute Notice, whether 

or not a Dispute Meeting has been held, it may be referred by either Party to 

and finally resolved by arbitration under the Arbitration Rules of the DIFC-

LCIA Arbitration Centre, which Rules are deemed to be incorporated by 

reference into this Clause. The number of arbitrators shall be one who shall 

be qualified both as a lawyer and as a civil engineer. The seat, or legal 

place, of arbitration shall be Dubai, United Arab Emirates. The language to 

be used in the arbitration shall be English. 

SIMI Dispute resolution clause

Typical international arbitration clause
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Arbitration

Å Arbitration is a formal procedure, where the 
ǍɶǩȡʌɶǍʌɐɶẏɾ ǍʭǍɶǱ ʭȡȺȺ ɶǸȒȺǸǪʌ ʌțǸ Ẏɶȡȓțʌɾ ǍɅǱ 
ɐǩȺȡȓǍʌȡɐɅɾẏ ǩǸʌʭǸǸɅ ʌțǸ ɳǍɶʌȡǸɾ ȡɅ ʌțǸȡɶ ǪɐɅʌɶǍǪʌṣ 
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Å Arbitration has the distinct advantage of unrivalled 
enforceability on a worldwide basis Ṿit is the cornerstone 
of international trade.

ñIf parties have a dispute with each other 

respecting their private obligations, and desire to 

choose an arbitrator, be it lawful for them to 

select whomsoever they will.  But when they 

have mutually selected an arbitrator, let them 

stand fast by his decision and by no means carry 

an appeal from him to another tribunal.  But let 

the arbitrator's sentence be supreme.ò

1. The Athenian Demosthenes 384 BC.

1 



The New York Convention 1958

Å A legislative standard for the recognition of 
arbitration agreements and court recognition 
and enforcement of foreign and non -domestic 
arbitration awards.

Å Requires courts to deny parties to access court 
proceedings in seeking to contravene their 
agreement to refer their dispute to arbitration.

Å To ensure that foreign and non -domestic 
arbitral awards not discriminated against, are 
recognised and generally capable of 
enforcement in their jurisdiction in the same 
way as domestic awards.

Å There is an overriding presumption to enforce 
awards with only very narrow grounds upon 
which to refuse Ṿessentially pro -enforcement. 
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The ¢narrow  grounds for refusal.

1(a)  incapacity of lack of a valid agreement.

1(b)  a party not being given notice of opportunity to
present their case. 

1(c)  the award being made outside the terms of the case.

1(d)  composition of tribunal not being in accordance
with the agreement between the parties.

1(e)  the award is not binding or has been set aside.

2(a) the subject matter is not capable of settlement 
under the law of the country in which the award 
was made.

2(b) enforcement would be contrary to the public 
policy of the country in which enforcement is 
being sought.
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1. For the full text upon which the enforcement of an arbitral award may be refused refer to United Nations Secretary
General, Convention on the Recognition and Enforcement of Foreign Arbitral Awards, United Nations conference on 
International Commercial Arbitration 10 June 1958 at Article V 1. (a) to (e) and 2. (a) and (b) 



The New York Convention 1958

1. Norton Rose Fulbright, 2020

Å A virtually worldwide 
mechanism of 
international law.

Å Iraq was the 168 th state 
signatory, 23 March 2021.

Signatories to the New York Convention on the Recognition and 
Enforcement of Foreign Arbitral Awards 1958. 1 

ñthe most successful 

multilateral instrument 

in the field of 

international trade 

law.ò

ICCA Guide to the interpretation of 
the 1958 New York Convention.
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Adjudication

Å Statutory Adjudication, in the construction industry, was 
championed by the late Senator Feargal Quinn -
unusually through a private members bill. 1 

1.   Unusually, because ǩǸǪǍʔɾǸ ʌțǸ Ƀɐɾʌ ɶǸǪǸɅʌ æɶȡʬǍʌǸ ¶ǸɃǩǸɶɾẏ =ȡȺȺ ȡɅȡʌȡǍʌǸǱ ȡɅ ʌțǸ ñǸǍɅǍǱ ʌɐ ǩǸǪɐɃǸ ¬ǍʭṞ 
prior ʌɐ ʌțǸ >ɐɅɾʌɶʔǪʌȡɐɅ >ɐɅʌɶǍǪʌɾ !ǪʌṞ ʭǍɾ ʌțǸ ẎæɶɐʌǸǪʌȡɐɅ ɐȒ !ɅȡɃǍȺɾ ṵ!ɃǸɅǱɃǸɅʌṶ !Ǫʌ ᶯᶷᶴᶳẏṣ 

2.  Feargal Quinn, Quinntessential (2016) at p. 252.
3.  There are exceptions to the legislation such as contracts of less than 10,000 euro as an example. 
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ñI knew that cash flow was very important to sub-

contractors, many of whom were left high and dry in the 

recession after the main contractors they had worked 

with refused to pay themò

Å Introduced through the Senate in May 2010 the 
Construction Contracts Bill became law on 29 July 2013.

Å The necessity to draw up a Code of Practice, formulate an 
Adjudication Panel and amend the Rules of the Superior 
Courts resulted in extensive delay to implementation.

3 

2 



Construction Contracts Act 2013

Å Statutory Adjudication was established as part of 
the Construction Contracts Act 2013 (CCA 2013) Ṿ
enacted into law on 25 July 2016.

Å The CCA 2013 seeks to improve payment 
practices in the construction industry and allow 
for the swift resolution of disputes. 

Å The objective of the CCA 2013 is to impose 
payment mechanisms, particularly to sub -
contractors, with adjudication introduced as an 
additional protection.

Å Statutory Adjudication is available for any party 
engaged in a qualifying construction contract, 
with limited exceptions. 

1 

2 

1.    The Construction Contracts Act 2013 at Section 1, includes main contracts, sub -contracts and professional appointments.
2.   The exceptions are in Section 2 of the Act and include contracts of less than 10,000 euro as an example. 
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Adjudication in context

1 

1. !Ʌ ǍǱȲʔǱȡǪǍʌɐɶẏɾ ǱǸǪȡɾȡɐɅ ȡɾ ʌǸɃɳɐɶǍɶȡȺʳ ǩȡɅǱȡɅȓ ɾʔǩȲǸǪʌ ʌɐ ɶǸȒǸɶǸɅǪǸ ʌɐ 
arbitration, if available, or litigation.  

Å Construction 
adjudication supports 
an imposed decision in 
resolution of a dispute.

Å The expediency of the 
process results in 
significantly lower costs.

Å Adjudication is fast and 
adversarial, it does not 
support the continuance 
of good working 
relationships.

Å Adjudication is 
becoming more popular 
as a dispute resolution 
mechanism
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Construction adjudication in context



Å fɶɐɃ ʌțǸ ǩǸȓȡɅɅȡɅȓ ẎʌțǸ ǸɅǱ ȡɾ ȡɅ ɾȡȓțʌẏ ʭȡʌț Ƀɐɾʌ ǍǱȲʔǱȡǪǍʌȡɐɅɾ 
concluded with a decision issued in either 28 or 42 days.

Å ÿțǸ ǍǱȲʔǱȡǪǍʌɐɶẏɾ ǱǸǪȡɾȡɐɅ ȡɾ ʌǸɃɳɐɶǍɶȡȺʳ ǩȡɅǱȡɅȓṞ ʔɅȺǸɾɾ ʌțǸ 
dispute proceeds to arbitration, if available, or litigation.

Å The process is expedient where resources can be finitely 
directed within a fixed period of time.

Å Payment is immediate on an adjudicators decision being issued 
Ṿthus assisting with cash flow.

Å !ǱȲʔǱȡǪǍʌȡɐɅ ʔɅǱǸɶ ʌțǸ !Ǫʌ ǪǍɅ ǩǸ ȡɅʬɐȶǸǱ Ẏat any time ẏṞ  ȡʌ ȡɾ 
not possible to contract out of adjudication.

Å The threat of invoking adjudication can encourage early 
settlement, either in its own right or in the context of other 
dispute procedures.

3 

1.     Construction Contracts Act at Section 6. -(6)&(7). 
2. >ɐɃɳǍɶǸǱ ʌɐ Ǎ ǪɐɅǪȡȺȡǍʌɐɶɾ ɶǸǪɐɃɃǸɅǱǍʌȡɐɅ ʭțȡǪț ɶǸɵʔȡɶǸɾ ʌțǸ ǍǪǪǸɳʌǍɅǪǸ ɐȒ ǩɐʌț ɳǍɶʌȡǸɾṞ ǍɅ ǍǱȲʔǱȡǪǍʌɐɶẏɾ ǱǸǪȡɾȡɐɅ 

is to all intents a binding decision imposed by a third party neutral.  
3. Construction Contracts Act at Section 6. -(2).
4. Construction Contracts Act at Section 2. -(5).

2

1
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Construction Contracts Act 2013 (CCA 2013)

4



Construction Contracts Act 2013 (CCA 2013)

Å Adjudication under the CCA 2013 is ẬǩǍɾǸǱậon 
Section 108 of the Housing Grants, Construction 
and Regeneration Act 1996 of England and Wales.

1 

2 

1.      Dyson J, Macob Civil Engineering Limited v Morrison Construction Ltd [1999] EWHC 254 (TCC).
2. Dyson J, Bouygues (UK) Ltd v Dahl -Jensen (UK) Ltd [2000] BLR 522.
3. Chadwick LJ, Carillion Construction v Devonport Royal Navy Dockyard [2005] EWCA Civ.1538 [2006] BLR 15.
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ñInjustice will occur, because from time to time, adjudicators 

will make mistakes.  Sometimes those mistakes will be 

glaringly obvious and disastrous in their consequences for 

the losing party.ò

ña speedy mechanism for settling disputes in construction 

contracts on a provisional basis, and requiring the decisions 

of adjudicators to be enforced pending the final determination 

of disputes by arbitration, litigation or agreement.ò

òthe adjudicatorôs task was simply to find an interim solution 

that met the needs of the case, and that the need to have the 

ñright answerò had been subordinated to the need to have the 

right answer quickly.ò3 


